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sAny two oy more Ansurancs companles doing a
stlarline of Yasinesas which are and dave beon subatanti-
ally awndd by same controlling stoskholders and which have
naver hee! voxbanies sotually competing with eash other,

4 B of them have been previously organized under
the lawe of this State, may unite or ecnsolidate upon eom-
pliance with the terms of thie law, Such sonszolidation
shall not bs cffectuated in violation of the antl-trust
and anti-monopoly laws of thias State, Before any such
consolidetion shall take plaos the parties holding at least
two-thirds of the gapital stook of eaelh of the companies
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shall vote in favor thereof al s separate meeting of the
stockholders of esoh company ¢alled for euch purpose,

Such meeating mey he oalled in the manner provided in

the by-laws of the respestive gompaniea or the laws under
whieh suoh ocompanies are organised, for callinmg special
neetings of stookholders, except that each stookholder
shell bde notified by mail) of the time and place and objeot
of suoh meeting."

Ar\¢‘§0L1 providast

*Such companles proposing to eonsolidate may unite
their ascets or any part thereof end become incorporated
in ons body under the nans of say ote or nors of gush
companies o ander asmy ather name that may de a A upon,
and issue stook in auolr corporsation to thie atookholiera
of saoh of the companles comsolidated, ths aotual value
of whioh stook in the new company shall bear the same pro-
poertion t¢ the actual valus of Shs atock surrepdered by
such stoekholders as the entire assets of the company sur-
rendering such stook bears ¢0 ths entire asssts of ths
aew ¢coapany, which vidlue shall bde sgreed upon by the doard
of dirsotors of onchft:ggzsy; provided, thet said stock-
holders (holding two-thlirdN Sf the stoek) mey at the
mesting provided for in the preceding artiole, delsgate
the valuation of assets t0 a committes of stookholders
appointed by thelr respesative hoards of direetoras; or

*2. Gng -company asy take over sll the assets of
the other colpanies proposing to consdlidete and issue
stock to thelir stoskholdsere in the proportion that the
value of their stodk Years 1o the entire value of the

.~ aspets of the scgesay in whish they ere stookholders,
and for this purpose the capital stook of suoh purohasing
cospany may be inereased, as now or may be hereafter pro-
vided by law,

"3. In case of oonsolideation under the first option
provided in th: rirat subdivision hereof, the Oommissionsr
shall upon proof furnished of sompliance with the terme
hereof ané being satisflied that the propoeed consolidation
is for the hest interests Of the sﬁl&ﬁ; holders of the
respective companies and madcriﬁﬁiﬂﬁarda:aa witg lgw,ana

, < ¥ 2ore er due
gggﬁqggfﬂéilﬁﬁg g: §§§§?§§3 %r thsgfgtt o*eghtg 52@%6, i%ﬁu.
and dsliver a charter to sech new company,
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*L. Sugh oonsolidation shall work a dissolution of
the companles sbsorbed, dbut shall in no wise prejudioce the
right of any ereditor of any such corporation to have pay-
ment of hia debt out of the assets snd property therseof,
nor shall sany oreditor be theredy deprived of, nor preju-
d10ed in any right of setion then pending or existing or
which may thereafter arise egainst said company, and ser-
vice or summons ¢f the proper officers or agents of suach
new or reorgenizred corporation shall bde deexed sufficient
as to all or sny of such companies,

"5, All policles of insurance outstanding sgsinast
all such compenies shall by reason of sueh ocnsolidation
ba assumed by the reorganized ecompany, end they ghall oarry
out the terms of suoh poliey on the t of the insurer and
be entitled to all the rights and privileges thereof and the
r:sorVQu acoumulatiny on aush polioy prior to suoh consolida~
tion."™ -

It will be obssrved that the first option provided
by Art. 5041 provides for a “eonsolidation” and contenplates the
organigation of & new gorporation to take over the business and
assets of the consolidating coxmpanies; while ths second option
gonteaplatas a "masrger“, with ons of the dorporaticas continuing
{ts existenoe, but asquiring the assets of the others,

In the cases of ths “consolidation™, no gieg%aang of
the charter of either of the corporstions is involved; the sta-
tutes contemplates the issuance of a new charter to a “new company®™,
The eapital structure of the “"new company” nesd not excesd the
capital atruoture of either of the consolidating coupsnies; all
that 1s required is that the eapitsl stoek of thehew company™
be distributed among the stookholders of the sonsolidating eor-
oraetions in sueh manner that "the setual wvalue™ of the stook
fn the new corporation given to0 eaeh stoekholder "shall bear the
sane proportien to the actual value of ths stoek surrsafiered” by
suoh stookholder "as the entire sesetg of the company surrendering
such stock bears to the entire assstabpf the new odmpany,”

In the ease of a “merger®, under the seseopnd optien,
while the aurviving oompany "may inarease® its espital stoek
for the purpose of issuing 1ts stock te stockholders of the
sbaorbad eompany in the proportion "that the value of thelr
stosk bears to the entire value of the assets of the company
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in whieh they are gtookholdera™, the increass is not mendatory;
the eaplital stodic asy remain the same, but may be reapportioned
andilg the atoekholders of the absording end the abtorgea ooupaay.

, The second branch of your question lnguires whether
upon “eonsclidation”, or upon *merger™ with an attendant inerease
" 4a the ocapital atoex of the surviving ocozpsny for the purpese of

adftaatineg an annovtionaant amanr the satanlhaldane af tha ssansa_
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tive coxpanies of itassdtock, particular sssets aust bs designated
as represonting the cajpival stoek in the “"consolidated™ company
on the one hand, or as repressating the increase in capital stook
in the "morger” o the other,

In this connection, you are conoerued with the effact
of Art. 4720 upaon oonsolidations or msrgers under Ari, 5040 and

5041,
Art. 4720 provides:

"when the first meeting of the stookholders shall Ve
held and the officars of the company electwl, the president
or ssoretsry shall notify the Commiasioner; asd he shall
thereupon imnediately make, or gause $0 be made, &t the ex-
pense of the compeny, a full and thorough sxaminatiaon thereof,
If he finde that sll of the capital stook of the soampany,
amounting to not less than one hundred thousand dollars, has
besn fully paid up and is in the sustoly of the offieers,
aither in oash or sesurities of ths olass in whick gsush Som-
penies are authorized dy this chepierto invest or loan their
funds, he shal)l imsue to such coxpany a certificate of author-
f{ty to transest such kind or kinde of lnsurance bYasivess within
this State am such officers may aigly for snd as msy be author-
i1zed by fts charter) which gertifleats ghall expire on the
last day of February next after the dats of 1ts issuance.
Before such eertificate 1= ifssued, not leas Shan two officers
of such company shall sxesuts and file with the Cosmissioner
s sworn schedule of all the asasts of the oompany exhibited
to him upos such examinaticm, showing tho velue thereof, to-
gether with a sworn statemant that the same are boma fide,
the unconditioual and unengumbared property of tha canpany
and are worth ths amounts stated {o suoh soheduls, No original
or first vertifiocate of authority shsll bs granted, except in
conformity herewith, regardless of the dats of filing'et the
erticles of incorporetion with the Commissioner,”
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Article 4721 providest

*:agh life insursnee cospany, or aseident insuranse
compapy, or life and ascident, health and aecident, or life,
health and noeident insurante oompany, organisod under ths
lews of this Steste, shall, efter the first 4ay of Junuary
of eagh ysar and bafore the firat day of ¥argh follewing,
and before tha renewal of Lte certificats of authority to
transact business, prepare, under oasth of two of its offi-
cors, and depcait in the office of the Commissioner, & state~
ment saoompanied with the fes for filing annusl statesents
of ten dollars, showing the condition of ths company on the
thirty-first day of Decamder ths next preceding, whieh shall
include a statement in detall showing the oharaotsr of its
axpets and liadilities on that date, the azcunt and charscter
of business transsoted, moneys recasived and how expanded dur-
ing the year, and the nuader and smount of its policies, in
forge on that date in Toxas, and the totsl amount of its
polialss in force,”

Artiole L722 provides:

*shanever any suok ooupany, transactiing insuranse
business in this State, shall have filed 1ts mnnual state-
meat in e¢cordande with the preceding artiecle, showing a
sondition whioch entitles it to Sransset dusineas in this
State ir accordance with the provisions of this ohaplter
the Commissioner shall, upon & reseipt of a fee Of one iallur.
istve & Tanewnl certificats of authority o such company,
which shall sxpirs on the last day of Pedruary of the subse~

guent year,"

¥hile, under Art. 4720, an insuranee corporstion of
ths olsss with which Chapter 3}, Title 78, of the Revised Oivil
ftatutes is concerned, embarking originally upon the buainess
of writing issuranes, must, as a oondition precedsat to the
issuanee of itn oertifie-za of asuthority, have or hand sll of
its eapital stook iu oash or seésurities iu whioh ite funds may
be invested, and while, at this stage, 1tes sapital stock ocannot
be representel by real prorerty, encusbered or not, there is
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so provision of law whion requires that ite capital stosk de
sopstantly maintained in this condition. On tha eontrary,

for iastancs, Art, 4726 contwmplates that, as = going ooncern,
ths corporation may find it nedessary to soquire and hold cer-
tain rea)] emtats, Chviously, the value of this resl estate,
ae uired and zeld in accordsnes with the provisions of that
article, must B¢ regarded as an asset, net only for the pure
pore Of detsrnining solveney, but alse for the purpose of
detsaraiaing whataer the corporate eapital stmueture is fmpaired,
The nrovislons of Artieles 4721 and 722, respecting issuanos
of reaewal certificatoa, do not require thnt renewsl geortifi~
¢ates shall not issue unless the capital stoek is on hand

in fuil in cesh or mecurities at the time mentioned.

When, under Articles 5040 and 3041, s 'consﬁi&dntinn‘
43 erfeetac under the riret option, a new corporetion results,
Ia the oace of & “merger” under the seoond optien, the abrorbip
somrany continues 30 exist, But in sack instence thc“iagialtj ,
iatent 1s %o permit %the ceryyipg on of the busineas of fwe op ol
nore going concerns under and' By a Sinpgle legal eatity, and the
reguiremants to Be =el with réspest O oapital siruoture of the
repulting 2ingle eorporstion must be viewsd in the light of
this purpose, i :

Bince the statutes on ¢onaoclidation or merger have
in eonteaplsetion the Joinder of tad or sore 5§£gg_%§§ggg§% inte
a single legal satity, in the opinidn of the cepspinent it was
not intsnded that the authoritly of the resuliisg single corpors-
tioa to do busivers should be Judged by ths rule presorided ia
Artlalae L7720 with respect to the fssunnes ¢f an “original eor
firat” certificate of authority to a corroration enteripg for
the first time into the insurance business., Father, we are of
the orinicn that the capital structure of the resulting single
ocorporation may bs adjusted to the net value of the assets
noqulrsd snd possegzad by ths resulting single entity; thet the
sonsolidased corporation’s gtoek may be fixed e, or the stock
of the meyged corpaoration inereased to, such an amount as that
the ocspital of the eoncern will not exeeed the nst value of 148
anpets,

The leglslaturs sontaxplated Lhe joinder of golng
concarss as suehi it did not intend thet as a comdition te
sonsolidation or merger the consolidating or merging éorpora-
tions shouyl¢ bs reguired to plsoe themselves in the position
which they ware reguired to ocoupy when they began to do business,
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%or was it intended that the resultirg single eorporation,
earrying on and continuing the dusiness of the several eor-
porations, should be required to plase ite sssets in the abaps
roequired of a oorporation newly organized snd embarking upon
the business., The dealignation of particular assets as "™dapital
stook nueeta™ in the ocase 6f a eonsolidation or merger is net
required; the capitzl stock is paid in full by the transfer
of the assets of the “oonsolidating™ or "merging™ companles
apd nay be rixed at such an amount as does not axceed the net
ue ¢of all thes asgetes aoguired and held by the resulting
afaEIa eorporation; anéd the stoskholdors are antitled to
stoek in the proportion of their respeotive oontributions to
that nwt value through the surrender of their stoek in the
sompanies qonmolidating or aerging.

The answer we have given adbove to your first gues-
ticn rendsrs an answar te your other gusstions unhecessary.

Yours truly
ATTORNTY GIFREAL OF TiXAS

. Clainckie

R. %, Tairehild
Assistant

REE AN

EZ:'PROVEDJUN 2. 194k
[]

ATTODRNEY GLNERAL OF TEXAS




